BOARD OF ALI EN LABOR CERTI FI CATI ON APPEALS
800 K St., NW
WASHI NGTON, D. C. 20001- 8002

NOTI CE: This is an el ectronic bench opinion which has not been
verified as official.

Dat e: Decenber 21, 1998
Case No: 98-1 NA-0132

In the Matter of:

CAMY PHARNMACY, | NC.
Enpl oyer

On Behal f of:
VYOVESH K. SHAH
Alien

Appear ance: Laurie G ossman, Esq.
for the Enployer and the Alien

Certifying Oficer: Dol ores Dehaan
New Yor k, New York

Bef or e: Hol mes, Vittone and Wod
Adm ni strative Law Judges

JOHN C. HOLMES
Adm ni strative Law Judge

DECI SI ON AND ORDER

This case arose from an application for |labor certification on
behal f of alien, Wonmesh K Shah ("Alien") filed by Enployer Cany
Phar macy, |nc. ( Enpl oyer™) pursuant to 212(a)(5)(ﬁ0 of the
| mrm gration and hbtlonallty Act, as anended, 8
1182(a)(5) (A) (the "Act"), and t he regulatlons pronulgated
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U S. Departnent of Labor, New York, N. Y. denied the applications,
and the Enpl oyer and Alien requested review pursuant to 20 CFR
656. 26.

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely



affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On May 16, 1995, the Enployer filed applications for | abor
certification to enable the Alien to fill the position of
Pharmaci st Intern in the conpany's pharnacy.

The duties of the job offered were described as foll ows:

“Under cl ose supervision, conpound nedications, follow ng
prescriptions.”

Wages were $23,021.00 per year. A college degree with major in
phar macy was required, and no experience in job offered. O her
special requirenents were: nust have N. Y. State Pharmacy Intern
Permt. Supervise no enployees and report to President. Twenty-
three applicants were referred by the State Enpl oynent Service.
(AF-1-149)

On May 16, 1997, the CO issued a NOF denying certification,
finding that Enpl oyer may have violated 20 C. F. R 656.21(b)(6)
and 656.20(c)(8) in that the job opportunity may not be clearly
open to U. S. applicants who may be rejected only for | aw ul
reasons. The CO accepted the reasons for rejection of 12
applicants, but not the other 11. In the case where no experience
is set out, otherwi se qualified applicants cannot be
realistically rejected under ordinary circunmstances. The CO did
not accept Enployer’s contention that the 11 applicants were
unabl e to answer basic questions in a test given. Corrective
action was to submt rebuttal denonstrating these applicants were
not ready, willing and able and/or available at the tinme of
initial interview (AF-149-151)

Empl oyer, July 15, 1997, forwarded its rebuttal, stating that
the contention of the COis incorrect in concluding that U S
appl i cants cannot be rejected where no experience has been
requi red. Enpl oyer contended that the U S. applicants were
properly rejected since they |lacked the ability to performthe
core job duties. The testing adm ni stered by Enpl oyer was an
appropriate neans of determning applicants’ ability to perform



the job duties. (AF-152-166)

On Septenber 22, 1997, the CO issued a Final Determ nation
denying certification based on Enployer's failure to adequately
respond to the NOF, since Enployer did not denonstrate that the
U S. applicants were not ready, wlling and/or avail able. “Since
applicants who hold a Bachel or’s Degree in Pharmacy and New York
Pharmacy Intern Permt are safely presuned to have the | evel of
know edge required to performin a job which requires no
experience and in which individual wll work under close
supervision.” (AF-167-168)

On Septenber 30, 1997, Enployer filed a request for review and
reconsi deration of Final Determ nation. (AF-169-189)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

We find the COwas correct. Wile we are not willing to state
that there would never be an exception to a general rule, the
fact that an educational requirenent and a |icensing requirenent
in a profession or trade are required for a job opportunity with
no actual experience required presents a prina facie case that
any applicant that neets those requirenents is qualified. It is
the very education and testing, i.e. licensing, that are the
requi renents. To then choose between various applicants either
through testing or interviews is an invitation to discrimnate
against U S. applicants and flies in the face of the very purpose
of | abor certification. Here 11 applicants have specifically net
the requirenments of the job opportunity. The testing given by
Enpl oyer does not direct itself toward acquired experience, and,
therefore, nust be considered discrimnating. Questionnaires sent
to U S. applicants denonstrate a substantial nunber were willing
and available to accept the job opportunity.

ORDER

The Certifying Oficer's denial of |labor certification is
AFFI RVED.



For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge



